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7 | Not Just “Kiddie Porn”

The Significant Harms from  
Child Pornography Possession

Paul G. Cassell, James R. Marsh, and  
Jeremy M. Christiansen

The severity of criminal penalties for possessing child pornography has 
recently come under attack. Both judges and academic commentators have 
been heard to complain that the prison sentences for child pornography 
possessors are too long. Implicit in these criticisms is often the claim that 
possessing child pornography is not a serious crime— that while those who 
create (or perhaps distribute) child pornography inflict severe harms on 
their child victims, those who merely possess images are not significantly 
blameworthy. Indeed, in a case that recently attracted national attention, a 
man who was convicted of child pornography possession (possessing im-
ages of children as young as two years old being sodomized and perform-
ing oral sex on adult men) was allowed to keep his pension because his 
felony crime was not deemed to even rise to the level of “moral turpitude.”1

In a series of federal cases involving restitution for child pornography 
victims, the authors of this chapter have encountered the misguided senti-
ment that possessors of child pornography cause little harm. We have rep-
resented such victims in many federal cases across the country, seeking to 
obtain restitution from those who commit child pornography crimes.2 
Much of that litigation has involved the proper interpretation of the Man-
datory Restitution for Sex Crimes provision of the Violence Against 
Women Act3 and specifically whether victims should receive full, some, or 
no restitution from convicted child pornography defendants. The authors’ 
efforts culminated in the recent United States Supreme Court case, Paroline 

v. United States.4 Unfortunately, a majority of the Court disagreed with the 
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position of child pornography victims: that Congress passed the Manda-
tory Restitution for Sex Crimes provision to guarantee full restitution for 
child pornography victims. However, the Paroline decision contains a silver 
lining: All the opinions in the case agreed the crime of possession of child 
pornography results in significant suffering on the part of the victims.

Despite the Court’s recognition of this suffering, the misguided view 
that child pornography possession is largely harmless persists. This chap-
ter demonstrates otherwise. In reality, possession of such images causes 
significant trauma to the victims depicted. The endless collecting and 
viewing of a victim’s child sex images subjects victims to continuous inva-
sions of privacy, producing lasting psychological injury and significant 
economic losses.

This chapter will detail the significant harms that child pornography 
possession causes to the children depicted in the images of abuse. The 
crime of child pornography possession inflicts substantial harm on its vic-
tims, through continually reminding the victims of the initial sexual 
abuse. We illustrate this point with a discussion of two young victims of 
child pornography possession— two young women we will refer to as 
“Amy” and “Vicky.” We then turn to the issue of quantifying those harms 
for purposes of restitution. Those who collect and view child pornography 
cause significant losses for which victims should receive significant com-
pensation. Moreover, each individual defendant should be held jointly 
and severally liable for all of the harms that child pornography possession 
causes. This conclusion is consistent with basic principles of tort law, 
which identify all who contribute to a single harm as being responsible for 
paying for the entire harm.

I. the Harms Victims of Child Pornography  

Possession endure

At the outset, a brief discussion of terminology is in order. The efforts to 
minimize the harm to child pornography victims begins even with the 
phrase used to describe the crime. Although the term “child pornography” 
is widely used,5 it carries misleading connotations. The term “pornogra-
phy” suggests that child pornography is akin to adult pornography,that is, 
erotic material appealing to the viewer’s interest in normal sexual activities 
involving consenting adults. An even more deficient term is “kiddie porn,” 
which some prominent and thoughtful commentators have used.6

“Pornography” and, worse yet, “porn” are neither the best nor the most 
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accurate terms to describe, for example, images and videos which often 
graphically record prepubescent children (including toddlers) being raped 
by adults.7 As one doctor who works closely with victims explained:

In the context of children . . . there can be no question of consent, 
and use of the word pornography may effectively allow us to dis-
tance ourselves from the material’s true nature. A preferred term is 
abuse images, and this term is increasingly gaining acceptance 
among professionals working in this area. Using the term abuse im-
ages accurately describes the process and product of taking inde-
cent and sexualized pictures of children, and its use is, on the whole, 
to be supported.8

Other terms that have been suggested as suitable substitutes include “child 
abuse material,” “child sexual abuse material,” “documented child sexual 
abuse,” and “depicted child sexual abuse.”9 Given the widespread use of the 
term “child pornography”— especially in the criminal context— we reluc-
tantly bow to convention in this chapter and will use that term here.

In discussing the harms to the victims of “child pornography” posses-
sion crimes, it is also important to understand the vast criminal machin-
ery that generates those harms. In enacting laws criminalizing all aspects 
of child pornography, Congress (for example) realized that it had to ad-
dress every stage of this sordid joint enterprise— countless criminals who 
together create, distribute, and possess child pornography. As the Su-
preme Court explained, “it is difficult, if not impossible to halt” the sex-
ual exploitation and abuse of children by pursuing only child pornogra-
phy producers.10 It was therefore reasonable for Congress to conclude 
that “the production of child pornography [will decrease] if it penalizes 
those who possess and view the product, thereby decreasing demand.”11 
Indeed, the Court explained that “[t]he most expeditious if not the only 
practical method of law enforcement may be to dry up the market for this 
material by imposing severe criminal penalties” on all persons in the dis-
tribution chain.12 Congress did just that by criminalizing child pornogra-
phy possession.13

Congress properly recognized that child pornography possessors are 
inextricably linked to child pornography producers. Congressional find-
ings concerning child pornography possession crimes explain that “pro-
hibiting the possession and viewing of child pornography will . . . [help] to 
eliminate the market for the sexual exploitative use of children. .  .  .”14 A 
recent Justice Department analysis reported that “the growing and thriv-
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ing market for child pornographic images is responsible for fresh child 
sexual abuse— because the high demand for child pornography drives 
some individuals to sexually abuse children and some to ‘commission’ the 
abuse for profit or status.”15

Once a child is sexually abused to produce digitized child pornogra-
phy, the images can be disseminated exponentially. Peer- to- peer file shar-
ing (commonly called “P2P”) is “widely used to download child pornog-
raphy.”16 Two recent law enforcement initiatives “identified over 20 million 
unique IP [Internet Protocol] addresses offering child pornography over 
P2P networks from 2006 to August 2010.”17 The ease with which child 
pornography can now be downloaded creates “an expanding market for 
child pornography [that] fuels greater demand for perverse sexual depic-
tions of children, making it more difficult for authorities to prevent their 
sexual exploitation and abuse.”18 In other words, those who possess child 
pornography become a cog in the vast machinery that sexually abuses and 
exploits children through child pornography.19

The machinery of child pornography leaves in its wake horrific human 
suffering. New York v. Ferber,20 the leading Supreme Court case on the 
subject, well articulates the serious long- term physiological, emotional, 
and mental harms to victims who are sexually exploited to produce such 
images. “[T]he use of children as . . . subjects of pornographic materials is 
very harmful to both the children and the society as a whole. It has been 
found that sexually exploited children are unable to develop healthy af-
fectionate relationships in later life, have sexual dysfunctions, and have a 
tendency to become sexual abusers as adults.”21 The Court has also recog-
nized that child pornography can pose “an even greater threat to the child 
victim than does sexual abuse or prostitution. Because the child’s actions 
are reduced to a recording, the pornography may haunt [her] in future 
years, long after the original misdeed took place. A child who has posed 
for a camera must go through life knowing that the recording is circulat-
ing within the mass distribution system for child pornography.”22 And 
more recently, the Court has unanimously reaffirmed Ferber’s central 
premise: “[i]t is common ground that the victim suffers continuing and 
grievous harm as a result of her knowledge that a large, indeterminate 
number of individuals have viewed and will in the future view images of 
the sexual abuse she endured.”23

Ferber elucidates an unfortunate reality for victims of child pornogra-
phy crimes: the initial production of the videos and other images of their 
sexual abuse is only the beginning of a lifetime of trauma. Victims deal 
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with intense physical and emotional anguish for decades as a direct result 
of the distribution and possession of their child sex abuse images. The fol-
lowing brief accounts are illustrative of the harms they suffer on a daily 
basis. Two of the victims who are most active in attempting to secure res-
titution, “Amy” and “Vicky,”24 have detailed their experiences in their own 
words through victim impact statements and psychological reports.

A. The Harms Suffered By “Amy”25

Amy was just four years old when her uncle began sexually abusing her.26 
At a time when most girls her age were just learning about letters and 
numbers, Amy was forced to endure repeated rape, cunnilingus, fellatio, 
and digital penetration by her uncle, a trusted family member.27 Her uncle 
perpetrated some of the sexual assaults in order to produce child pornog-
raphy for a child molester living in the Seattle area. This illustrates what is 
often described as the “market creation” effect of child pornography 
possession— that those who want to possess child pornography often di-
rectly cause the sexual abuse of a child to produce those images.28

When Amy was nine years old, her uncle was apprehended, ending the 
direct sexual abuse. Amy then received psychological counseling to cope 
with the trauma caused by the abuse and the associated child pornogra-
phy production. When her treatment concluded in 1999, Amy’s therapist 
reported that Amy was “back to normal” and that she engaged in age- 
appropriate activities like dance.29 Although Amy always suspected her 
child sex abuse images were probably somewhere on the Internet, at age 
seventeen Amy discovered that countless individuals were in fact trading 
and collecting a vast catalog of her images.30 Amy’s use of a pseudonym 
reflects a painful irony: she seeks anonymity, but hers is among the most 
widely trafficked child pornography series in the world.31 Her own words 
describe her agony:

Every day of my life I live in constant fear that someone will see my 
pictures and recognize me and that I will be humiliated all over 
again. It hurts me to know someone is looking at them— at me— 
when I was just a little girl being abused for the camera. I did not 
choose to be there, but now I am there forever in pictures that peo-
ple are using to do sick things. I want it all erased. I want it all 
stopped. But I am powerless to stop it just like I was powerless to 
stop my uncle.32
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This knowledge of the ongoing distribution and possession of Amy’s 
child sex abuse images has had “long lasting and life changing impact[s] on 
her” that “are more resistant to treatment than those that would normally 
follow a time limited trauma, as her awareness of the continued existence 
of the pictures and their criminal use in a widespread way leads to an acti-
vation in [her posttraumatic] symptoms.”33 As a result, Amy will require 
counseling for the rest of her life— counseling that, of course, costs money.34 
Amy also has difficulty maintaining gainful employment in jobs that re-
quire even routine interaction with the public.35 Thus, she experiences not 
only ongoing psychological trauma but also substantial financial losses.

B. The Harms Suffered By “Vicky”36

“Vicky” suffered fate similar to Amy’s at the hands of her father when she 
was ten and eleven years old.37 As with Amy’s abuse, Vicky’s abuse was 
made to order. She was forced to perform scripted videos of rape, sodomy, 
and bondage based on requests placed with her abuser by child molesters 
and pedophiles, who later downloaded and traded her videos.38

Vicky also first learned that her images were in circulation when she 
was seventeen years old.39 As detailed in her victim impact statement, 
Vicky suffers ongoing serious psychological trauma because of the posses-
sion and distribution of her child sex abuse images and videos.40 Indeed, 
her condition deteriorated markedly in the years following her discovery of 
the widespread proliferation of the images of her childhood sexual abuse.41 
When she became aware of how many people around the world are “enter-
tained by [her] shame and pain,” Vicky started having nightmares about 
strangers staring at images of her naked body on their computer screens.42 
She is further burdened by the thought that her images “might be used to 
groom another child for abuse,” which is a seduction technique utilized by 
pedophiles that her own father used on her as a child.43

Here again, Vicky’s own words best describe her harm:

I had no idea the “Vicky” series, the child porn series taken of me, 
had been circulated at all, until I was 17. My world came crashing 
down that day, and now, two years later, not much has changed. 
These past years have only shown me the enormity of the circula-
tion of these images and added to my grief and pain. This knowl-
edge has given me a paranoia. I wonder if the people I know have 
seen these images. I wonder if the men I pass in the grocery store 
have seen them. Because the most intimate parts of me are being 
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viewed by thousands of strangers and traded around, I feel out of 
control. They are trading my trauma around like treats at a party, 
but it is far from innocent. It feels like I am being raped by each and 
every one of them. What are they doing when they watch those 
videos anyway? They are gaining sexual gratification from images 
of me at ages 10 and 11. It sickens me to the core and terrifies me. 
Just thinking about it now, I feel myself stiffen and I want to cry. So 
many nights I have cried myself to sleep thinking of a stranger 
somewhere staring at their computer with images of a naked me on 
the screen. I have nightmares about it.

My paranoia is not without just cause. Some of these perverts 
have tried to contact me. One tried to find me through my friends 
on MySpace. Another created a slide show of me on Youtube. I wish 
I could one day feel completely safe, but as long as these images are 
out there, I never will. Every time they are downloaded I am ex-
ploited again, my privacy is breeched, and my life feels less and less 
safe. I will never be able to have control over who sees me raped as 
a child. It’s all out there for the world to see and it can never be re-
moved from the internet.44

Vicky also suffers great anxiety that she will encounter individuals who 
have seen the worst moments of her life— a fear that, sadly, is not unjusti-
fied.45 Multiple child pornography users have contacted Vicky, even send-
ing her e- mails suggesting that she “mak[e] porn” with them.46 One so- 
called “end user” of her images and videos actually stalked her through a 
social media page and harassed her with pointed sexual questions.47 Un-
able to cope with the demands of college life while at the same time deal-
ing with her immense emotional suffering, Vicky returned home for 
counseling.48 Vicky also limits her employment to jobs that do not involve 
dealing with the public because of the difficulty she experiences when in-
teracting with unknown male adults.49 She left her job at an ice cream 
store, for example, because each encounter with a stranger, each smile 
from a man at the counter, struck at Vicky’s deepest fear: has he seen me 
in the most humiliating moments of my life?50

C. Translating the Harms to Economic Losses

Unsurprisingly, the knowledge that thousands of individuals possess im-
ages and video of a child victim being raped can inflict deep, life- lasting 
trauma that extends well beyond the initial sexual abuse. The Supreme 
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Court’s recent decision in Paroline agreed with this conclusion when it 
recognized that it was “common ground that the victim suffers continuing 
and grievous harm as a result of her knowledge that a large, indeterminate 
number of individuals have viewed and will in the future view images of 
the sexual abuse she endured.”51

This emotional trauma results in economic burdens, particularly for 
psychological counseling costs and lost income.52 Although each victim 
may suffer a baseline amount of harm as a result of such trauma, no two 
victims are exactly alike. Determining each victim’s losses requires a care-
ful analysis of how each victim’s life is damaged by child pornography.

For victims like Amy and Vicky, the economic losses are substantial. 
Both Amy and Vicky have enlisted experts who calculated their losses us-
ing standard econometric tools based on their individual circumstances.53 
These calculations serve as the basis for the restitution requests that Amy 
and Vicky made under federal law from possessors and distributors of 
their images— restitution that is vitally important to their recovery. The 
restitution payments have helped them secure not only psychological 
counseling, but also vocational and educational training to move forward 
with their lives.54

Consider the restitution request Vicky recently filed in a federal criminal 
case in Washington.55 In that request, Vicky documented “economic losses” 
totaling $1,327,166.56 The losses were comprised of $106,900 in future psy-
chological counseling expenses, $147,830 in educational and vocational 
counseling needs, $722,511 in lost earnings, $52,110 in expenses paid for such 
things as forensic evaluations and court costs, and $297,815 in attorneys’ 
fees.57 Supporting each request was an expert report or declaration.58

For example, concerning lost income— the largest item requested— 
Vicky submitted a forensic economic analysis by Stan V. Smith, an expert 
economist who isolated the lifetime loss to Vicky’s earnings due to the 
trauma associated with the worldwide circulation of her images and vid-
eos.59 In doing so, Dr. Smith quantified the losses attributable to Vicky’s 
difficulties both in pursuing a college degree and in maintaining employ-
ment following her identification as a victim of child pornography. Vicky 
entered college, but then had to withdraw to focus on therapy.60 While 
attempting to hold various jobs, she suffered panic attacks when interact-
ing with men who could have viewed her images.61 Dr. Smith calculated 
the economic consequences of a delayed completion of a college degree as 
well as the reduced employment opportunities that come from restricting 
her employment to situations where she does not have to interact with 
unknown men.62 Accounting for these variables and limitations, Dr. Smith 
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determined that Vicky’s net loss of earnings capacity attributable to her 
ongoing “psychological injuries” related to the worldwide circulation of 
her images is $722,511.63

The goal of the Mandatory Restitution for Sex Crimes provision of the 
Violence Against Women Act is to restore to victims the losses they suffer 
as a result of the child pornography crimes. In other words, its purpose is 
restorative, not punitive.64 Yet there often seems to be a misunderstanding 
about the nature of the losses sought by child pornography victims like 
Amy and Vicky. For example, one academic commentator, Professor 
Cortney Lollar, recently argued that restitution in such cases is being im-
posed “not as disgorgement of unlawful economic gains, but as a punitive 
mechanism of compensation for emotional, psychological, and hedonic 
losses in a manner resembling civil damages.”65 Professor Lollar then par-
adoxically argues that such restitution is actually harmful to child pornog-
raphy victims.66

Describing Amy’s and Vicky’s restitution requests as involving emo-
tional or hedonic losses is inaccurate. Amy and Vicky are only seeking 
restitution for the kinds of out- of- pocket pecuniary losses that are typi-
cally recoverable from convicted criminals in restitution actions.67 Indeed, 
Professor Lollar is ultimately forced to concede that “the restitution being 
requested and ordered is technically for future therapy and mental health 
treatment and sometimes future lost wages.”68 This is entirely consistent 
with federal law, which specifically enumerates pecuniary losses related to 
“psychological care” and “lost income” as those that are compensable in 
restitution.69

II. Allocating the Harms Caused by Child  

Pornography Crimes

Courts have tended to generally agree with the point that child pornogra-
phy possession crimes cause harm to their victims. The courts have varied 
widely, however, on the question of how much harm such crimes cause. 
Indeed, a number of courts have minimized the harm to the point where 
restitution awards become vanishingly small. In this section we critique 
these efforts at minimization. We advance the thesis that the proper way 
to assess the magnitude of harm is not to attempt to disaggregate the 
harms child pornography victims suffer, but rather to view them in the 
aggregate. On this view, each criminal who contributes to a child pornog-
raphy victim’s indivisible harm becomes jointly and several liable for the 
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full amount of that harm— the standard answer under conventional tort 
law principles. The Supreme Court’s recent decision in Paroline v. United 

States, which requires disaggregation, misapprehends both the factual and 
legal predicates for full restitution.

A. The Problems from Disaggregation

Courts considering restitution requests from victims of child pornogra-
phy crimes have almost uniformly agreed that some harm exists. The gen-
erally accepted view is that each act of viewing a victim’s image is a gross 
invasion of privacy that causes additional suffering to a victim. The Ninth 
Circuit has articulated the conventional view of this point in a case involv-
ing restitution requests from both Amy and Vicky:

Amy and Vicky presented ample evidence that the viewing of their 
images caused them emotional and psychic pain, violated their pri-
vacy interests, and injured their reputation and well- being. Amy, 
for example, stated that her “privacy ha[d] been invaded” and that 
she felt like she was “being exploited and used every day and every 
night.” Vicky described having night terrors and panic attacks due 
to the knowledge that her images were being viewed online. Even 
without evidence that Amy and Vicky knew about [the defendant’s] 
conduct, the district court could reasonably conclude that Amy and 
Vicky were “harmed as a result of ” [the defendant’s] participation 
in the audience of individuals who viewed the images.70

Because viewing those images harms the children depicted, the children 
are properly considered victims of those who possess the images. The U.S. 
Supreme Court has acknowledged that “[t]he full extent of [these victims’] 
suffering is hard to grasp.”71 Yet in a series of cases concerning the amount 
of restitution that child pornography victims may collect from child por-
nography possessors, federal courts have often struggled to determine 
how much harm possessors of child pornography cause their victims, 
sometimes minimizing the harm from each crime.

This minimization is especially visible in cases like Amy’s and Vicky’s, 
where the victim’s image has been viewed by thousands (or even tens of 
thousands) of criminals. In those cases, some courts seem to suggest that 
the harm caused by any one defendant who possesses child pornography 
is minimal. For example, in one case involving Amy, the D.C. Circuit ac-
knowledged that the “possession of child pornography causes harm to the 
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minors depicted.”72 But the court concluded that one criminal defendant 
who possessed and viewed Amy’s image only “added to her injuries”; “[s]
he would have suffered tremendously from her sexual abuse regardless of 
what [he] did.”73 Similarly, in a case involving Vicky, the Fourth Circuit 
stated that one child pornography possessor was not responsible for the 
losses Vicky has suffered; indeed, the court went so far as to state that 
Vicky’s financial losses are “wholly disproportionate to the harm inflicted 
by an individual defendant.”74

Unfortunately the Supreme Court’s recent Paroline decision went 
down this path. Paroline reversed the Fifth Circuit’s award of full restitu-
tion to Amy on the grounds that Mr. Paroline’s “contribution to the causal 
process underlying [Amy’s] losses was very minor, both compared to the 
combined acts of all other relevant offenders, and in comparison to the 
contributions of other individual offenders, particularly distributors (who 
may have caused hundreds or thousands of further viewings) and the ini-
tial producer of the child pornography.”75 Paroline ultimately concluded 
that any one defendant’s restitution obligation was to be based on “the 
significance of the individual defendant’s conduct in light of the broader 
causal process that produced the victim’s losses.”76

Paroline and similar lower court opinions are troubling because they 
almost seem to cavalierly invite additional victimization. Under such 
opinions, the larger the number of criminals who view a victim’s images, 
the less responsible any particular criminal is for the harm caused to the 
victim. In other words, “the more, the merrier.” This problem has been 
aptly named by one of the nation’s leading tort law scholars, Professor 
Richard Wright, as a “tortfest”: each criminal can reduce his restitution 
liability by encouraging other men to join in and abuse the victim.77 For 
example, if a rapist would cause a victim to suffer $10,000 in medical bills 
(a physical examination, etc.), a gang rapist who gets four of his friends to 
join in attacking the victim might be responsible for only $2,000, his “fair 
share” of the bill for the medical examination. Of course, such an approach 
unfairly and even perversely invites greater victimization. It also might 
leave the victim with uncompensated losses if the four friends are never 
apprehended or are insolvent.

Amy raised this point in her arguments to the Supreme Court in Paro-

line. The Court, however, found the point unpersuasive because unlike 
gang rapists, child pornography possessors do not act in concert.78 The 
Court, however, never explained why this should make a difference. The 
goal of restitution is to compensate victims, regardless of whether they 
suffered harm from defendants actually individually or in concert. More-
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over, as explained in the introduction to section I above, although child 
pornography defendants may not formally agree to act in concert, as a 
practical matter they are all part of a de facto joint criminal enterprise.

The obvious and conventional solution to concerns about how to allo-
cate responsibility is to bar a criminal from debating what fraction of the 
single loss he has caused a victim. A standard illustration is offered by 
Professors Harper and James, who give the example of “several ruffians 
[who] set upon a man and beat him, each inflicting separate wounds.” 
Under traditional tort doctrine, the ruffians— intentional tortfeasors— are 
each “liable for the whole injury.”79 Child pornography victims are the 
twenty- first- century victims of these hypothetical attackers. A victim like 
Amy, for instance, is essentially “set upon” by digital “ruffians” who are all 
harming her. Even if her psychological wounds can somehow be viewed as 
“separate,” conventional tort law demands that liability for her “whole in-
jury” be imposed on each and every one of the ruffians, that is, each and 
every child pornography distributor and possessor.

B. Child Pornography Possessors Contribute to  

All of a Victim’s Losses

Some courts— including the Supreme Court in Paroline— have taken the 
position that the losses suffered by child pornography victims should be 
allocated across countless defendants. Using what it described as “tradi-
tional principles” of tort law, an influential D.C. Circuit opinion, United 

States v. Monzel, rejected Amy’s argument that a child pornography pos-
sessor should be held jointly and severally liable for all of her losses.80 
Because Monzel’s possession of a “single image” was not independently 
sufficient to cause the entirety of Amy’s injury, the Circuit reasoned that 
he did not create a single, “indivisible” injury.81 Thus, because Amy suf-
fered separate injuries each time someone viewed her images, Monzel was 
obligated to pay restitution only for the separate injury for which he was 
individually responsible.82 With less extended analysis, Paroline reached 
essentially the same conclusion, limiting a defendant’s responsibility to 
pay restitution to his “relative role in the causal process that underlies the 
victim’s general losses.”83

Paroline and similar opinions conveniently duck the fundamental ques-
tion left by this approach: Just exactly how much restitution should a de-
fendant pay for injuring Amy? In Monzel, for example, the D.C. Circuit 
remanded to the district court for such a calculation. And the district court 
judge then threw up her hands, awarding Amy no restitution whatsoever 



Not Just “Kiddie Porn” | 199

because she was unable to determine what fraction of Amy’s substantial 
losses could be specifically assigned to Monzel. In the wake of the Paroline 
decision, some district courts have had great difficulty in applying the Su-
preme Court’s instructions. A few months after the decision, one frustrated 
district court judge wrote, “It appears to this Court that some of the factors 
the Supreme Court suggests be considered are at best difficult, and at worst 
impossible to calculate in this case as in most similar cases.”84

But the more fundamental problem with this disaggregation approach 
is that it fails to recognize that the crime of one child pornography defen-
dant combines with that of other criminals to produce an aggregated harm 
to Amy. When these crimes are all combined, the collective conduct over-
determines, or is more than sufficient to cause the harm (i.e., the costs of 
counseling), because Amy will presumably need the same amount of 
counseling regardless of whether the number of defendants possessing her 
images was 69,999 (without a particular defendant) or 70,000 (with 
him).85 In such situations, the standard answer in tort law is not the one 
reached by the Supreme Court; instead, the standard answer is to hold all 
defendants jointly and severally liable for the entire injury.

The problem described by Paroline is a conundrum about factual cau-
sation that modern tort theory resolved long ago.86 As the Restatement 

(Third) of Torts describes the problem, “[i]n some cases, tortious conduct 
by one actor is insufficient, even with other background causes, to cause 
the plaintiff ’s harm. Nevertheless, when combined with conduct by other 
persons, the conduct overdetermines the harm, i.e., is more than sufficient 
to cause the harm.”87 The standard solution not to award the victims noth-
ing in such circumstances. Instead, the standard answer, as recounted in 
the Restatement (Third) of Torts, is to treat each wrongdoer as being a con-
tributing cause to the entirety of the loss that is created.

The Restatement aptly recognizes that it is never possible to identify a 
single “cause” for an event. For example, an arsonist who uses a match to 
light a house ablaze is the cause of the house burning down only because 
of the existence of other conditions as well, such as a lack of rain at the 
time, the existence of oxygen in the atmosphere, the delay in the fire de-
partment responding to the fire, and so forth. It is all of the things— a 
causal set— that contributes to the ultimate harm.88

Reasoning from this insight, it is then possible to consider examples 
such as five people beating a sixth, who dies from the blows, any three of 
which would have been sufficient to kill the victim.89 This is an illustration 
of an overdetermined causal set causing harm; none of the five attackers is 
the but- for cause of death, as it is possible to eliminate one of the five at-
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tackers and death still results. But this would produce the anomalous and 
counterintuitive conclusion that the victim died from none of the attack-
ers! Instead of this bizarre result, at least for purposes of tort law,90 the 
solution is that all five of the attackers are responsible for the death. It is 
possible to construct a causal set of three of the attackers, which produces 
the death. And the mere fact that other causal sets could be constructed is 
no defense to tort liability. Under the Restatement, “[w]hen an actor’s tor-
tious conduct is not a factual cause of harm under the standard in § 26 
[i.e., independently sufficient or but- for causation] only because one or 
more other causal sets exist that are also sufficient to cause the harm at the 
same time, the actor’s tortious conduct is a factual cause of the harm.”91

The Restatement notes that well- established tort precedent (predating 
Congress’ 1994 enactment of the restitution statute) underlies this con-
tributing cause approach. The Restatement reporter explains that, for ex-
ample, “[s]ince the first asbestos case in which a plaintiff was successful, 
courts have allowed plaintiffs to recover from all defendants to whose 
asbestos products the plaintiff was exposed.”92 While numerous toxic tort 
cases illustrate the contributing cause approach, the Restatement identi-
fies much deeper roots: “Nuisance cases were the pre- toxic- substances 
equivalent of asbestos and other such cases, and courts resolved them 
similarly.”93 In other words, traditionally in American tort law, an 
“independent- sufficiency requirement is not followed by the courts. . . . 
[Instead], courts have allowed the plaintiff to recover from each defen-
dant who contributed to the . . . injury, even though none of the defen-
dants’ individual contributions were either necessary or sufficient by it-
self for the occurrence of the injury.”94

In their restitution applications, Amy and Vicky are seeking recovery 
for a single “injury,” their psychological counseling costs. Those counsel-
ing costs do not increase or decrease with the addition or subtraction of an 
additional criminal from the estimated tens of thousands of men who 
have viewed their rapes. In other words, the psychological counseling 
costs are “indivisible,” because the evidence fails to provide “a reasonable 
basis for the factfinder to determine . . . the amount of [those costs] sepa-
rately caused” by any particular child pornography possessor or distribu-
tor.95 Against that backdrop, it is not surprising the Congress directed that 
each convicted child pornography criminal who contributed to a victim’s 
psychological counseling costs must pay for the “full amount” of those 
costs in the child pornography restitution statute.

The Sixth Circuit’s decision in Michie v. Great Lakes Steel Division, Na-

tional Steel Corp.96 offers a good illustration of this point. In that case, 
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several air polluters argued that plaintiffs could not proceed with a nui-
sance action against them when their pollutants “mix[ed] in the air so that 
their separate effects in creating the individual injuries [were] impossible 
to analyze.”97 The Sixth Circuit rejected this approach, holding that Mich-
igan tort law allowed the polluters to be held liable as joint tortfeasors for 
the indivisible injuries caused.98 The court noted that “it is clear that there 
is a manifest unfairness in putting on the injured party the impossible 
burden of proving the specific shares of harm done by each.”99 The rule in 
such cases is that “[w]hen the triers of the facts decide that they cannot 
make a division of injuries we have, by their own finding, nothing more or 
less than an indivisible injury, and the precedents as to indivisible injuries 
will control.”100

The application of this principle to child pornography possession cases 
is obvious. Although it is possible that an individual tortfeasor’s action— 
such as polluting the air or possessing child pornography— is neither 
“necessary” nor “sufficient” by itself to cause all the injuries, the general 
approach in American tort law is to hold each tortfeasor fully liable for the 
entire injury caused.101 The injury to victims of child pornography due to 
possession or distribution manifests itself in the same way as other harms 
caused by multiple tortfeasors. And although some injuries may be theo-
retically divisible, where it is practically impossible to divide up the injury 
by causation, “the modern approach has been to hold each defendant . . . 
jointly and severally liable for all the injuries.”102 Thus, the appellate courts 
should have paid closer attention to one of the most compelling reasons to 
apply joint and several liability in analogous tort situations— that is, joint 
and several liability is applicable where “there is no reasonable basis for 
division” of the injury suffered.103

To this conclusion, it might be objected that each child pornography 
possessor contributes only a trivial amount to a victims’ ultimate harm 
and thus liability is improper. In support of such a conclusion, one could 
cite tort theory that there is no liability “where one defendant has made a 
clearly proved but quite insignificant contribution to the result, as where 
he throws a lighted match into a forest fire.”104 The Restatement, for ex-
ample, recognizes that a trivial cause can be excluded from tort liability.105 
The Restatement, however, specifically notes that this triviality limitation 
“is not applicable if the trivial contributing cause is necessary for the out-
come . . . ,”106 with a cross- reference back to the contributing cause cases 
that involve constructing a sufficient causal set. Put another way, if all 
causes would be regarded as trivial causes, then none of them can be re-
garded as trivial causes. Of course, child pornography possessors are part 
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of a causal set sufficient to produce Amy’s psychological harm. Thus, their 
crimes are not like tossing a match into an already raging fire. Instead, 
conceptually the proper hypothetical would be thousands of arsonists all 
collectively tossing matches into a forest to start the fire or, alternatively, 
sequentially tossing matches to keep a fire burning. Rather than allowing 
all of the wrongdoers to escape liability through an exercise in blame shift-
ing and finger pointing, standard tort principles hold all of them liable.

In any event, Congress itself has answered what is considered “trivial” 
in the context of restitution. Section 2259 mandates imposition of a resti-
tution award for the “full amount” of Amy’s losses in every case of a crim-
inal conviction for child pornography possession.107 By operation of law, 
the serious felony of possessing child pornography is never trivial.

Amy presented all these arguments to the Supreme Court in Paroline. 
And the majority acknowledged that tort law had, in some areas, applied 
the principle of “aggregate causation.”108 The majority, however, tersely 
held that such principles “can be taken too far.”109 Curiously, the majority 
seemed to agree that the “strict logic” of the recognized tort principles 
supported Amy.110 But the majority was simply unwilling to proceed logi-
cally because of the “the striking outcome of this reasoning— that each 
possessor of the victim’s images would bear the consequences of the acts 
of the many thousands who possessed those images.”111

“Striking” outcome or not, the Court should have simply followed the 
generally recognized tort principles. Criminal defendants like Paroline 
have a choice about whether to commit their crimes. The fact that they are 
part of a vast enterprise with thousands of other similar actors should be an 
aggravating factor, not a mitigating one. As Justice Sotomayor explained in 
her dissent, restitution statutes should offer “no safety- in- numbers excep-
tion for defendants who possess images of a child’s abuse in common with 
other offenders.”112 Justice Sotomayor went on to explain that “the injuries 
caused by child pornography possessors are impossible to apportion in any 
practical sense. It cannot be said, for example, that Paroline’s offense alone 
required Amy to attend five additional minutes of therapy, or that it caused 
some discrete portion of her lost income.”113 She concluded that the restitu-
tion statute should be interpreted to mandate “full restitution,” which “dis-
penses with this guesswork . . . and in doing so it harmonizes with the set-
tled tort law tradition concerning indivisible injuries.”114

Fortunately the Supreme Court does not have the last word on restitu-
tion in this country. The decision about how much restitution to award 
victims of child pornography crimes belongs to Congress. Congress 
should amend the statute to ensure that child pornography victims receive 
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“full” restitution. And Congress has a bill pending before it that would 
exactly that. Known as the Amy and Vicky Act,115 the bill should be en-
acted as soon as possible to ensure that victims will not be left without 
restitution for losses inflicted by criminals too numerous to count.

Conclusion

In this chapter, we have attempted to provide some insight into the serious 
harms suffered by the victims of child pornography possession crimes. 
Possessing child pornography is not just looking at “kiddie porn.” Instead, 
such criminal acts scar real- world victims, who live in constant fear of be-
ing exposed and humiliated by those who are obtaining sexual gratifica-
tion through viewing images of their childhood rape. We have tried to il-
lustrate this point in describing the experience of two young victims of 
child pornography crimes, Amy and Vicky. Against the backdrop of the 
suffering of victims such as these, stiff criminal penalties unsurprisingly 
address, as one court aptly put it, “a tide of depravity that Congress, ex-
pressing the will of our nation, has condemned in the strongest terms.”116 
Without trying to identify the exact quantum of punishment appropriate 
for child pornography possession, it is clear that the crime produces real 
and quantifiable harms on its victims that should be reflected in signifi-
cant prison terms.

But in addition to punishing those who possess child pornography, it 
is equally important to compensate their victims. When awarding restitu-
tion for such aggregated crimes, some courts have minimized each defen-
dant’s culpability to the vanishing point. This concern is ironically most 
acute in cases (like Amy’s and Vicky’s) where the victim’s images have 
been most widely viewed. Trying to apportion the amount of financial loss 
among tens of thousands of criminals invariably neglects the very signifi-
cant psychological harm each crime causes. Those viewings represent 
continuous invasions of privacy that cause lasting psychological injury.

Traditional tort principles instruct instead that each defendant should 
be viewed as a contributing cause to the entirety of a victim’s injury. This 
approach properly recognizes that a defendant is part of a group of crimi-
nals who cause harm— a harm that is aggravated by the presence of many 
others working together. Acknowledging the seriousness of harm caused 
by each possessor is important not only for determining how to compen-
sate victims under federal restitution law, but also for calibrating the crim-
inal penalties imposed for and the enforcement resources devoted to the 
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possession of child pornography. Child pornography possessors should 
not be able to hide in a crowd. Instead, they are all jointly responsible for 
seriously harming victims— and should be held fully accountable through 
both appropriate criminal penalties and awards of full restitution.
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