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STATEMENT OF JURISDICTION

This is an appeal from a final judgment in a criminal proceeding.  The district

court had jurisdiction under 18 U.S.C. § 3231.  This Court has appellate jurisdiction

under 28 U.S.C. § 1291 and 18 U.S.C. § 3742.  

v
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STATEMENT OF THE ISSUES

I.

Is the restitution authorized by 18 U.S.C. § 2259 limited to victim losses

proximately caused by the defendant’s offense conduct?

II.

If so, how should the proximate causation requirement be applied in the instant

case?

vi
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STATEMENT OF THE CASE

(i) Course of Proceedings

Appellant Michael Wright pleaded guilty to a one-count bill of information

charging possession of child pornography in violation of 18 U.S.C. § 2252(a)(4)(B).  1

At least one of the images found on his computer was of a child, now a young adult,

who has been seeking restitution in cases similar to Wright’s under the pseudonym

“Amy.” 2

Before sentencing, Amy requested $3,367,854 in restitution from Wright

through a submission to the U.S. Attorney’s Victim Witness Coordinator, who

transmitted it to the Probation Office.   Although the submission did not mention3

Wright’s specific conduct, much less explain how his conduct had contributed to

Amy’s losses, the Presentence Investigation Report recommended an award of the full

amount requested.   Wright objected on the ground that his conduct was too far4

removed from Amy’s harm to justify restitution, and noted the proximate-cause

Panel opinion in United States v. Michael Wright, No. 09-31215 (Apr. 20, 2011) (attached1

hereto as Appendix A), slip op. at 1.  

Government’s Memorandum of Law Regarding Restitution in Child Exploitation Matters2

(Dec. 14, 2009), at 2 (under seal).

Letter to Ms. Donna Duplantier, Victim Witness Coordinator, from James R. Marsh (July3

15, 2009), p. 17, attached as Exhibit 1 to Government Memorandum of Law, supra.  

Presentence Investigation Report (“PSR”), ¶ 83.4

1
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limitation on § 2259 restitution recognized by the district court  in United States v.5

Paroline, 672 F. Supp. 2d 781 (E.D. Tex. 2009).   In response, the government filed

a memorandum attaching Amy’s submission andconcluding that “the decision to

order restitution is within this Honorable Court’s discretion.”   Amy’s lawyers did not6

make an appearance.  

The district court sentenced Wright to 96 months’ imprisonment and ordered

him to pay $529,661 restitution to Amy.   Overruling Wright’s objection, the court7

stated,  “After considering the memorandum provided by the government in response

to [Wright’s] argument and the attachment to that memorandum [Amy’s submission],

the Court concludes that some award of restitution is appropriate. . . .”   The court8

selected the half-million dollar figure “by adding the estimated cost of the victim’s

future mental health treatment and counseling at $512,681, and the cost of the

victim’s expert witness fees at $16,980.  Those calculations can be found in the

attachment to the government’s response to the defendant’s sentencing

672 F. Supp. 2d, 781 (E.D. Tex. 2009).5

Government’s Memorandum of Law Regarding Restitution in Child Exploitation Matters6

(Dec. 14, 2009), supra, pp. 8-9, 12.

Transcript of Sentencing Hearing (Dec. 16, 2009), p. 12 (under seal).  7

Sentencing Transcript, p. 58

2
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memorandum.”   The district court said nothing about the causal connection between9

Wright’s conduct and Amy’s professed need for mental health treatment for the

remainder of her life.  However, it recognized that at least one other court previously

had ordered restitution to Amy and therefore made its own restitution order

“concurrent with any other restitution order either already imposed or to be imposed

in the future payable to this victim.”   Wright timely appealed.   10 11

On appeal to the panel, Wright contended that restitution under § 2259 was

limited to losses factually and proximately caused by the defendant’s offense conduct. 

Neither type of causation, he argued, was proven here.  However, before Wright’s

appeal was decided, the panel assigned to rehear the denial of mandamus in In re Amy

issued its opinion.   Disagreeing with the original panel’s decision, the successor12

panel held that Amy had a “clear and indisputable” right to restitution without regard

to whether her losses were proximately caused by the defendant’s possession of two

of her images.  Accordingly, it granted mandamus.  636 F.3d 190, 201 (5  Cir. 2011).th

The panel deciding Wright’s appeal was bound by the decision on panel

Sentencing Transcript, p. 12.9

Sentencing Transcript, pp. 12-13.10

Rec. Doc. 33. 11

The petition for panel rehearing of the denial of mandamus went to the same panel that was12

assigned the direct appeal of the defendant’s conviction and sentence and the two appeals were
consolidated.  See In re Amy, 636 F.3d at 193-94.  

3
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rehearing in In re Amy.  App. A, slip op. at 7, 8.   Nevertheless, it could not discern

how the district court arrived at the $529,661 figure.  The per curiam opinion stated:

[T]he district court gave no reasons why Wright should be required to
pay this amount [future counseling costs] but not, for instance, also be
required to pay for all or part of Amy’s projected lost income,
$2,855,173.  The record does not indicate why the court reduced the
government’s requested award of $3,367,854 or how the court settled on
the amount it chose to award.

App. A, slip op. at 8.  Accordingly, the panel vacated the restitution award and

remanded for reconsideration.   

In a special concurrence joined by the other members of the panel, Judge Davis

disagreed with In re Amy and urged the Court to rehear it en banc.  App. A, slip op.

at 12.  Wright filed a petition for rehearing en banc on June 6, 2011, which the Court

granted on January 25, 2012.

4
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(ii) Statement of Facts

According to the Factual Basis of the guilty plea, Wright searched for,

downloaded and saved images of child pornography on his computer.  Federal agents

found 30,000 such images (including two video clips) when they seized and searched

his computer.  There were no allegations or admissions that Wright disseminated13

any images, much less produced them.  His offense conduct was limited to

possession.

The presentence report stated that 21 of the children in the images were

identifiable from an FBI data base.    One of the children was Amy.  The record does14

not reflect how many images of Amy were found on Wright’s computer.  However,

in oral argument the government acknowledged that Amy was not personally notified

that Wright possessed her image.  The notification went to her lawyers.   15

Rec. Doc. 22, Factual Basis, p. 2; see also App. A, slip op. at 2.13

PSR ¶ 19; see also App. A., slip op. at 2.14

Oral argument recording (Feb. 28, 2011), approximately minute 27, available at15

www.ca5.uscourts.gov.

5
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SUMMARY OF THE ARGUMENT

18 U.S.C. § 2259 contains a proximate cause requirement.  The Senate Report

accompanying the section of the bill which became law explicitly so states.  Hence,

the legislative history supports the presumption that Congress intended to incorporate

this venerable common law requirement.  A proximate cause requirement is a

limitation on the scope of liability based on prudential concerns.  In the context of

restitution orders against individuals convicted of possessing child pornography, that

limitation means the government must prove a causal connection between the

defendant’s own offense conduct and the particular losses for which compensation

is sought. 

6
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ARGUMENT

I.

The Senate report accompanying the bill containing the statutory
language enacted as § 2259 reinforces the presumption that
Congress intended to incorporate the common law requirement of
proximate causation. 

All the circuits to have addressed the issue to date have decided that restitution 

awarded under 18 U.S.C. § 2259 is limited to losses proximately caused by the

defendant’s offense conduct.  See United States v. McGarity, No. 09-12070,  ___ F.3d

___, 2012 WL 370104 (11  Cir. Feb. 6, 2012); United States v. Aumais, 656 F.3d 147th

(2  Cir. 2011); United States v. Kennedy, 643 F.3d 1251 (9  Cir. 2011); United Statesnd th

v. Monzel, 641 F.3d 528 (D.C. Cir.), cert. denied, 132 S. Ct. 756 (2011); United States

v. McDaniel, 631 F.3d 1204 (11  Cir. 2011); United States v. Laney, 189 F.3d 954th

(9  Cir. 1999); United States v. Crandon, 173 F.3d 122 (3  Cir. 1999).  Some of theseth rd

courts rely on the “bedrock rule of both tort and criminal law that a defendant is only

liable for harms he proximately caused.”  United States v. Monzel, 641 F.3d 528, 535

(D.C. Cir. 2011), citing  (Third) of Torts: Liability for Physical and Emotional Harm

§ 26 cmt. a (2010); W. Page Keeton et al, Prosser and Keeton on the Law of Torts,

§ 41, at 263 (5  ed. 1984); see also CSX Transportation, Inc. v. McBride, ___ U.S.th

___, 131 S. Ct. 2630, 2644 (2011) (Roberts, C.J., dissenting).  Others, including the

7
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original panel opinion in In re Amy, rely on the “proximate result” language in

subsection (b)(2)(F) of the statute .  See 591 F.3d 792,794 (5  Cir. 2009);  McDaniel,th

631 F.3d at 1209.

18 U.S.C. § 2259 originated as § 113 of the Violence Against Women Act,

Senate Bill 11, introduced in the First Session of the 103  Congress on January 21,rd

1993 and ultimately incorporated into the Violent Crime Control and Law

Enforcement Act of 1994, Pub. L. No. 103-322, Title IV, as § 40113.  Section 113 of

S. 11 contained the same language as the current statute.  Subsection (b)(1) required

that the defendant pay the victim “the full amount of the victim’s losses.”  Subsection

(b)(2)  provided that “the term ‘full amount of the victim’s losses’ includes any costs16

incurred by the victim for –

 (A) medical services relating to physical, psychiatric, or psychological 
care;

(B)  physical and occupational therapy or rehabilitation;

(C) necessary transportation, temporary housing, and child care
expenses;

(D) lost income;

(E)  attorneys’ fees, expert witness and investigators’ fees, interpretive
services, and court costs; and

This subsection is now codified at (b)(3).16

8
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(F) any other losses suffered by the victim as a proximate result of the
offense.

Subsection (d)  defined “victim” to include “the individual harmed as a result of a17

commission of a crime under this chapter. . . .”  This is the same language on which

Amy has relied to argue that § 2259 does not have a proximate cause limitation.  But

the Senate Report accompanying S. 11,  S. Rep. No. 103-138, 1993 WL 355617, at

* 54, explains that § 113 “requires sex offenders to pay costs incurred by victims as

a proximate result of a sex crime.”  (emphasis added)  Legislative intent could not

be clearer: Congress intended a proximate cause limitation on the restitution available

under § 2259.

The Senate Report reinforces the presumption that Congress meant “proximate

result” when it used “result” in § 2259 because proximate causation is a traditional

common law requirement.  See  Monzel, 641 F.3d at 536.  “Congress is understood

to legislative against a background of common-law principles, and when a statute

covers an issue previously governed by the common law, [courts] interpret the statute

with the presumption that Congress intended to retain the substance of the common

law.”  Samantar v.Yousuf, ___ U.S. ___, 130 S. Ct. 2278, 2289 n.13 (2010) (internal

quotations omitted).   Under the common law, the plaintiff first must show factual

This subsection is now codified as (e).17

9
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cause; the defendant is not liable unless his conduct was a “but for” cause of the

victim’s losses or “a substantial factor” in bringing those losses about.  A causal

chain, however, can be endless.   Accordingly, common law courts developed a

limitation on the scope of liability: proximate causation.  “Judgments about proximate

cause . . . reflect the ideas of justice as well as practicality.  In particular, the rules of

proximate cause or scope of liability attempt to limit liability to the reasons for

imposing liability in the first place.”   1 Dan B. Dobbs et al., The Law of Torts (2nd

ed.), § 199 at 684.  “No serious question exists that some limit on the scope of

liability for tortious conduct that causes harm is required.” Restatement (Third) of

Torts: Liability for Physical and Emotional Harm § 29 cmt. a (2010).  Otherwise, a

defendant could be held responsible for injuries sustained in a car accident by a

plaintiff on her way to a therapy session for emotional distress caused by the

defendant’s offending conduct.   See Monzel, 641 F.3d at 171 n.7.  The Senate Report

accompanying S. 11 indicates that Congress intended to incorporate this common law

limitation in § 2259.

The definition of “full amount of victim losses” at § 2259(b)(3) does not

warrant a different result.  For each specific category of loss listed, Congress did not

state that the loss must result, much less proximately result from the offense.  The

catch-all category, however, includes the phrase, “any other loss suffered by the

10
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victim as a proximate result of the offense.”  The omission of “suffered by the victim

as a proximate result of the offense” from the items of specific loss will not bear the

weight that the second panel opinion in In re Amy assigns it.  636 F.3d at 198-99. 

The likely reason for the omission is that Congress did not envision that a victim

would claim restitution for medical services, physical therapy, transportation, lost

income or attorney fees that did not proximately result from the offense.  Such a claim

would be fanciful.  Hence, there was no need to specify the need for a causal

connection with respect to the particular items of loss.  By contrast, the breadth of the

catch-all category  – “any other losses suffered by the victim” – invited confusion

unless it was explicitly narrowed.   Moreover, as the concurrence in the panel opinion

noted, it is a “fundamental canon of statutory construction established by the Supreme

Court in Porto Rico Railway, Light & Power Co. v. Mor, 253 U.S. 345, 348 (1920),

in which the Court held that “when several words are followed by a clause which is

applicable as much to the first and other words as to the last, the natural construction

of the language demands that the clause be read as applicable to all.” App. A, p. 12.

Recently a divided Supreme Court held that proximate causation is satisfied for

purposes of the Federal Employee Liability Act (“FELA”), 45 U.S.C. §§ 51 et seq.,

by a showing that negligence played a part, “no matter how slight,” in bringing about

the injury.  See CSX Transportation, Inc. v. McBride, ___ U.S. ___, 113 S. Ct. 2630,

11
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2644 (2011).  CSX has no bearing on the scope of § 2259 restitution.  The purpose of

FELA was to eliminate the common law defenses to claims for on-the-job injury by

railroad employees.  Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 62 (1943).  To

that end, the “Act, in its principal features, abolished the fellow servant rule,

substituted comparative negligence for the strict rule of contributory negligence, and

allowed survivors’ actions for tort liability.”  Id. at 62.  Employer, however, resorted

to the common law defense of assumption of risk, which Congress in turn abolished

by amendment in 1939.  Id. at 63-64.  “The report of the Senate Judiciary Committee

struck at the basic reasons advanced by common law courts for the existence of the

doctrine, declared it unsuited to present day activities, and described them as out of

harmony with the equitable principles which should govern determinations of

employer-employee responsibilities.”  Id. at 64-65.  Congress’s intent to remove

common law barriers to recovery was the context in which the Supreme Court by 5-4

vote approved a minimal standard of proximate cause in CSX.   

By contrast here, efforts to address the very serious problem of sexual abuse

of children have not focused on loosening the common law standards for monetary

recovery by victims.  Rather, Congress created crimes with long prison terms and

extended periods of supervised release, as well as a registration requirement for those

with prior convictions.  Restitution is one remedy among others, but Congress gave

12
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no signal (as it did in enacting and amending FELA) that the obstacle in addressing

child sex abuse was common law rules protecting perpetrators.  Therefore, CSX  is

inapposite.  Restitution under § 2259 incorporates a traditional proximate cause

limitation.

 II.

Only those particular losses attributable to the individual defendant
are proximately caused by his offense conduct for purposes of
§ 2259 restitution.

In three recent cases, sister circuits have vacated restitution awards because the

government failed to prove that a causal connection between the individual

defendant’s offense conduct and a specific loss to Amy.   United States v. McGarity,

No. 09-12070, ___ F.3d ___, 2012 WL 370104 (11  Cir. Feb. 6, 2012); United Statesth

v. Aumais, 656 F.3d 147 (2  Cir. 2011); United States v. Kennedy, 643 F.3d 1251 (9nd th

Cir. 2011).   Freeman, a defendant in McGarity, was convicted of conspiracy to

possess child pornography.  2012 WL 370104, at *35.  Aumais and Kennedy were

convicted of possessing and transporting prohibited images.  Aumais, 656 F.3d at

148; Kennedy, 643 F.3d at 1253-54.  Each defendant possessed at least one image of

Amy.   The defendants, however, had not been arrested until after Dr. Silberg 

performed her psychological evaluation, and Amy did not know of their existence,

much less the fact that they had viewed her image.  Under these circumstances, the
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courts held that the government failed to prove that Amy suffered any particular loss

as a result of the defendants’ conduct.  McGarity, 2012 WL 370104, at *38; Aumais,

656 F.3d at 154-55; Kennedy, 643 F.3d at 1263-64.   As the Kennedy court explained:

Rather than proving a causal relationship between Kennedy’s actions
and the victims’ losses, the government’s evidence showed only that
Kennedy participated in the audience of persons who viewed the images
of Amy and Vicky.  While this may be sufficient to establish that
Kennedy’s actions were one cause of the generalized harm Amy and
Vicky suffered due to the circulation of their images on the internet, it
is not sufficient to show that they were a proximate cause of any
particular losses. 

643 F.3d at 1263-64.  Similarly, the McGarity court stated:

[P]ossessors of child pornography can constitute a “slow acid drip” of
trauma, which may be exacerbated each time an individual views an
image depicting her abuse.  This slow drip result[s] from the
extraordinarily distressing and emotionally painful reaction suffered by
the victim each time an individual views an image depicting her abuse. 
Therefore,, . . . a § 2259 restitution order is only appropriate where the
Government can demonstrate t Pub. L. 103-322, Title IV, § 40113(b)(1)
(1994) he “slow drip” a particular defendant’s actions had upon the
victim.

2012 WL 370104, at *37 (internal citations omitted) (emphasis in original). 
 

Wright’s case is similar.  The only evidence presented by the government was

Amy’s standardized packet of materials.  The materials did not mention Wright. 

Indeed, Dr. Silberg’s psychological evaluation was completed before Wright was
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arrested.   There was no evidence that Amy knew Wright or knew he had seen her18

image.  To the contrary, during oral argument before the panel, the government

acknowledged that Amy did not know.   Hence, as in McGarity, Aumais and Kennedy,

the government failed to prove a specific loss suffered by Amy as a proximate result

of Wright’s possession of her image.  There is no evidence that Amy incurred an

incremental loss by virtue of Wright viewing her image, or conversely, that she would

have suffered a smaller loss had Wright not done so.   See Kennedy, 643 F.3d at 1263. 

  The district court attempted to avoid the need for proof of the particular loss 

caused by Wright  by imposing what it termed “concurrent” liability.  Concurrent (or

joint and several) liability is only appropriate, however, for indivisible injuries.  See

Restatement (Third) of Torts: Apportionment of Liability, §§ 26, A18 (2000).  19

Wright was arrested on March 26, 2009.  Rec. Doc. 2; see also Presentence Investigation18

Report, p. 1.  Dr. Silberg interviewed Amy on June 11 and 12, and July 29, 2008.  She wrote her
report on November 21, 2008.  

Section 26 of the Restatement (Third) of Torts: Apportionment of Liaibility states:19

(a) When damages for an injury can be divided by causation, the factfinder first
divides them into their indivisible component parts and separately apportions liability
for each indivisible component part under Topics 1 through 4.

(b) Damages can be divided by causation when the evidence provides a reasonable
basis for the factfinder to determine:

(1) that any legally culpable conduct of a party or other relevant person to
whom the factfinder assigns a percentage of responsibility was a legal cause
of less than the entire damages for which plaintiffs seeks recovery and
(2) the amount of damages separate caused by that conduct.

15
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Regardless of whether the harm to Amy’s dignitary interests is indivisible, the losses

for which restitution was ordered – her emotional distress and the resultant need for

therapy – are not.   Dr. Silberg states in her evaluation that Amy was recovering from

the trauma of the sexual abuse when she discovered at age 17 that her images had

been posted on the internet.  Silberg evaluation, p. 3.  This discovery caused a

discrete injury which “exacerbated her symptoms, interfered with her ability to

overcome the increasing symptoms of post-traumatic tress, and impeded her ability

to move on with her life.”  Id.  Wright was not responsible for posting Amy’s image

on the internet.  Therefore, he did not cause Amy’s fear that people would see her

image on-line.  

Beyond the original posting of the images, Amy told Dr. Silberg that “each

discovery of another defendant that has traded her image re-traumatizes her again.” 

Id.  This is the “slow-acid drip” to which the Eleventh Circuit referred in McDaniel,

631 F.3d at 1209, and McGarity, 2012 WL 370104, at *37.  Each discovery causes

a discrete injury in the form of the renewal of emotional distress.  The incremental

Otherwise, the damages are indivisible and thus the injury is indivisble.  Liability for
an indivisble injury is apportioned under Topics 1 through 4.

Section A18 states:

If the independent tortious conduct of two or more persons is a legal cause of an
indivisible injury, each person is jointly and severally liable for the recoverable
damages caused by the tortious conduct. 

16
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emotional distress can be quantified by the additional therapy needed to address it. 

Hence, Amy’s emotional distress is a divisible injury so liability must be apportioned

by causation.  See Restatement (Third) of Torts: Apportionment of Liability § 26.  

Neither Amy nor the government made any such effort in the instant case.  Indeed,

such an effort would have yielded no monetary damages because Amy did not know

that Wright saw her image and accordingly was not re-traumatized. 

The government, on the other hand, would support the half-million dollar

award because the type of injuries Amy claims were reasonably foreseeable.   What

is not foreseeable to an individual possessor, however, is that Amy would ever learn

that he downloaded her image from the internet.   Hence, he could not reasonably

foresee that his conduct would cause her emotional distress.  Moreover, this Court has

defined foreseeability as forward-looking concept.  See United States v. Carreon, 11

F.3d 1225, 1235 (5  Cir. 1993).   Injuries that Amy sustained before Wright’s conductth

were not reasonably foreseeable to him.   Finally, an individual possessor could not

possibly foresee that he would be held responsible for all of Amy’s losses when he

was only one of what likely are thousands of people who have viewed or will view

her image. 

Limiting a defendant’s obligation to pay restitution to losses caused by his 

own offense conduct (and not by the conduct of those who acted independently of

17
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him) comports with the purposes of criminal restitution.  “Restitution is an effective

rehabilitative penalty because it forces the defendant to confront, in concrete terms,

the harm his actions have caused.”  Kelly v. Robinson, 479 U.S. 36, 49 n.10 (1986). 

This impact is dulled when the relation between restitution and conduct is attenuated. 

The Court should follow McGarity, Aumais and Kennedy and hold that Wright is not

liable in restitution to Amy because the government failed to prove that his

possession of her image, unbeknownst to her, proximately caused the losses for which

compensation was ordered. 

CONCLUSION

For the foregoing reasons, appellant Michael Wright asks the en banc Court to

vacate the $529,661 restitution order on the ground that is not authorized by 18

U.S.C. § 2259 or any other criminal restitution statute.

Respectfully submitted this 24th day of February, 2012.

VIRGINIA LAUGHLIN SCHLUETER
Federal Public Defender
ROMA AJUBITA KENT
Assistant Federal Public Defender

/s/Robin E. Schulberg                        
ROBIN E. SCHULBERG
Assistant Federal Public Defender
500 Poydras Street, Suite 318
Hale Boggs Federal Building
New Orleans, Louisiana 70130
Telephone: (504) 589-7930
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